
CHATT & PRINCE P.C. 
MATCHING LEGAL SOLUTIONS 

TO REAL WORLD PROBLEMS 

ASSOCIATION LEGAL UPDATE Vol. 1 No. 5 

 Nov. 2015 

New Law Clarifies How Amendments  
Are Done; Meetings Called In Condos 

 
In a previous issue, we told you about a new law that provided a number of changes to the Condomini-
um Property Act that was a reaction, in part to the Palm v. 2800 Lake Shore Drive case.   Two major 
changes in Public Act  99-0472 worth mentioning in more detail—(1) how amendments and amended 
and restated declaration can be completed and (2) how board meetings must be called.  The two proce-
dures will help some, but not all, condominiums streamline their processes. 
 
Amendments 
 
The Condominium Property Act includes provisions on properly amending a condominium’s declaration 
and by-laws.  At their core, there are two types of amendments, substantive and updates.  When an as-
sociation wants to modify its governing documents to add policy changes, such as the institution of a 
leasing restriction, the association is substantively amending the documents.  A substantive amendment  
requires the approval of a certain percentage of the units in the condominium which is stated in the dec-
laration or by-laws.  If there is no percentage stated in those documents, two-thirds of those voting on 
the issue can approve a substantive amendment. 
 
As the name entails, an update brings the declaration and by-laws up to current law.  It also corrects or 
deletes inconsistencies, errors and omissions from the documents.  Updates are often completed in 
amended and restated declarations and by-laws, which aim to provide a more clean and clear document 
for use by the association and its members.  Many meetings are derailed out of concerns of the board 
and the members that a procedure in the by-laws is not being followed when that procedure is not in 
compliance with the law.  An amended and restated declaration puts that confusion to rest.  An update 
can be passed by two-thirds of the members of the board.  The new law clarifies that updates are not 
subject to membership approval, regardless of what the governing documents say, unless they include 
substantive changes.    
 

Continued on next page 



Amendments and Meetings contd. 
 
The legislature has also tweaked the provisions concerning notice and/or approval of mortgagees and lien 
holders (generally banks) for amendments.  As it currently stands, Section 27 of the Condo Act states that 
amendments must be approved by the specified percentage of mortgagees in the governing documents.  For 
example, if a declaration states that a majority of Eligible Mortgagees must approve amendments, then the 
amendment is not approved unless  a majority of the Eligible Mortgagees have given that approval.   
 
The new changes to Section 27 of the Act also state that the association must give notice to any mortgagees 
or lien holders required under the governing documents.  It is not unusual for a declaration to state that no 
change is effective unless the amendment has been mailed by certified mail to all lien holders of record at 
least 10 days in advance of the signing of an affidavit by the Secretary.  I have seen other commentators state 
that this addition requiring notice to mortgagees and lien holders should make it easier to pass amendments 
because banks have been known to hold up elections.  A closer reading shows that if an associations govern-
ing documents require either approval or notice to mortgagees, that provision must be complied with for a 
substantive amendment to be effective.  Thus, the changes to Section 27 do not provide relief to associations 
trying to pass amendments that have been hindered by banks. 
 
Calling Meetings 
 
As of June 1, 2016, it should be easier for some condominium associations to call board meetings.  Currently, 
notice of every meeting of the board must be mailed or delivered to the members and posted in common 
entranceways at least 48 hours in advance of the meeting.  Public Act 99-0472 overhauls how to call a normal 
board meeting (not for the adoption of a budget or special assessment).  It still requires notice to be posted 
in common entranceways.  However, who is entitled to notice is different.  Board members must be given 
notice at least 48 hours in advance of the board meeting.  Please note that he law does not state how notice 
is supposed to be given to board members.  Notice must be emailed to all of those individuals who have con-
sented to receiving emails.  Importantly, the board only has to give notice to other members, by mail or per-
sonal delivery, if the declaration or by-laws require it.  Since most do, this change will  not help most associa-
tions call their meetings. 
 
If your associations want to amend their governing documents or if they are concerned about how the new 
meeting rules will affect them, please do not hesitate to contact us. 
 

Chatt & Prince Exhibiting At Cooperator  
November 18, 2015 

 
Chatt & Prince P.C. is proud to be a Show Sponsor at the Chicagoland cooperator’s Condo, HOA, Co-Op & Apt 
Expo being held on Wednesday, November 18, 2015 at Navy Pier.  Our booth is number 401.  Bob Prince will 
also be speaking about dispute related issues in associations.  We look forward to seeing you there! 
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HUD MODIFIES CONDO CERTIFICATION 
REQUIREMENTS, PROCESS 

 
Since it implemented its rules regarding condominium certification for FHA-backed loans, the United States 
Department of Housing and Urban Development has made few friends in the Association industry.  In the 
wake of those rules, many associations found themselves ineligible to be HUD Approved Condominiums.  
This had the unfortunate effect of purchasers and re-financers not being able to finance with FHA-backed 
loans.  Considering that is a large part of the non-investor market, it has hampered sales.  HUD is once again 
trying to modify those rules to help associations out.  On November 13, 2015, HUD released a new           
Mortgagee Letter that provides changes to  the calculation of owner-occupancy percentage, modifies the   
insurance requirements and actually streamlines the recertification process.   
 
Owner-occupancy 
 
HUD requires certain levels of owner-occupancy (at least 50% for existing condominiums) in order to be     
eligible.  Unfortunately, there  was little guidance as to what constituted investor-owned and owner-
occupied.  HUD has set forth four indicators that a unit is investor-owners, if a unit is (1) tenant occupied, (2) 
vacant and listed for rent, (3) existing, previously occupied, vacant and listed for sale; or (4) under a contract 
to a purchaser that does not intend to occupy the unit as a principal residence or secondary residence.  If any 
of these are true, the unit is investor-owned for purposes of the calculation.  To determine whether an      
association meets the appropriate percentage, all of the units that are in the legal phases that have been 
brought into the association.  The association will have to provide documentation showing that properties 
are owner-occupied.  Census forms may be the easiest way to do so. 
 
Insurance 
 
The modified rules make it clear that associations have to have master or blanket coverage in an amount 
equal to 100% of the current replacement cost of the condominium association minus normally excluded 
items such as land.  The modifications to the rules permit coinsurance policies but only if the agreed amount 
of coverage is 100% of the replacement cost of the condominium.  Additionally, associations that are within a 
master association or an umbrella association can be covered under a pooled insurance policy if the policy 
has enough coverage (100% full replacement cost) of replacement of each association.  State run plans are 
also permitted, but only in cases where other coverage cannot be obtained. 
 
Recertification Process 
 
HUD has streamlined the recertification process, removing several of the requirements for items that do not 
change often.  They can be submitted within 6 months before and after the expiration of the association’s 
certification.  Recertifications cannot be submitted by owners or real estate agents unless prior approval has 
been obtained from FHA, eliminating the problem of some individual’s acting on the association’s behalf 
without board approval.  This should make it more efficient and effective to obtain a recertification for a   
condominium association, reducing the costs and providing potential access to FHA-backed loans.   
 
Chatt & Prince provides FHA certification and re-certification for clients desiring to become HUD Approved. 
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Day Care Case Is An Official, Binding Case 
 
Last issue, we wrote about an interesting new case involving daycares within a Will County homeowners as-
sociation.  In that case, an appellate court ruled that a daycare was a home-based business.  It further ruled 
that children coming and going to a daycare each day did not amount to the public frequenting the business 
or the association.  The appellate court’s decision was originally a Rule 23 Order, which is non-binding and 
non-precedential.  The decision was recently elevated to a binding, published opinion in Will County and oth-
er areas within the Third District of the Illinois Appellate Court. 
 
If you remember Palm, you might remember a great deal of discussion on that case was on whether it was 
binding, where it was binding and whether it should be followed even if it is binding.  As an introduction to 
the issue, the state is broken down into several geographic districts.  The Supreme Court of Illinois presides 
over the entire state.  Its decisions must be followed by all Illinois state courts unless there is a legal reason to 
change.  The next set of courts on the hierarchy are the appellate courts.  There are five different appellate 
court districts, three of which are generally relevant for Chicagoland: 
 
 The First District contains all of Cook County. 
 The Second District contains Lake, McHenry, DuPage, Kane, Kendall and  DeKalb Counties among      

 others. 
 The Third District includes Will, Kankakee and Grundy Counties among others. 
 
Appellate court opinions are binding on all courts within their appellate district.  The circuit courts are the 
most often used portion of the judiciary.  They consist of a single county or several counties forming one set 
of courts.  Cook County is further broken down into six districts.  Circuit courts are bound by the opinions of 
every court above them and, as a matter of principle, tend to not contradict other decisions from within their 
own circuit courts. 
 
As mentioned, judges are bound by the decisions made by courts that are higher ranked than the one in 
which they sit.  They are not permitted to deviate from previous decisions them unless there is something 
different about the case before them or if there is a change of circumstance such as a new law.  Even if a 
court is not bound by a decision, a judge can still use an opinion as persuasive authority.  Thus, a Will County 
judge (Third District of the Appellate Court) can rely on the Palm case which comes out of Cook County (First 
District of the Appellate Court) if the judge believes the case was appropriately decided. 
 
With these principles in mind, courts can utilize this new opinion to address daycare cases in other associa-
tions in Will County and in other counties.  Though the opinion is very fact specific, there are several items 
that can be used, including that (1) day cares are residential-based businesses, (2) seven cars coming and go-
ing from a daycare each day does not amount to frequent commercial traffic and (3) if one covenant states 
that a business is permitted and another covenant seeks to put limits on the use of that business, the second 
covenant needs to specifically address the first covenant in order to be effective.  What this means for the 
Association industry remains to be seen. 
 
The case is Neufairfield Homeowners Association v. Wagner, 2015 IL App (3d) 140775 and can be found here. 
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Illinois Supreme Court Decides Construction Issues  
The Supreme Court of the State of Illinois has released an opinion related to construction work and develop-
er control of an association.  Specifically, the association in the case alleged that the developers committed 
fraud and concealed issues within the building.  The association did not have adequate funds in its reserve 
account to pay for the issues.  Moreover, because of the fraudulent conduct by the developer, no one knew 
about the work that needed to be done.  The association argued that the developer made misrepresenta-
tions to the purchasers about the building  and did not properly fund the reserves.  The case is Henderson 
Square Condominium Association v. LAB Townhomes, LLC, 2015 IL 118139 and it hits on several issues rele-
vant to association defect claims. 

Statute of Limitations 

Every claim or cause of action in Illinois has a statute of limitations.  That is the deadline for a claim to be filed 
or it is deemed waived forever.  For example, if a person slips and falls in an association, the injured person 
has two years to file a lawsuit under most circumstances.  For construction related claims, the statute of limi-
tations is generally four years after the party knew or should have known of the claim.  One key is that the 
party needs to know or reasonably should have known of the issues giving rise to the claim.  This is often 
called the discovery rule - if a person has not discovered the issue giving rise to the claim and if he or she 
should not have discovered it based on the circumstances, the statute of limitations does not begin to run 
until they knew or should have known.  The statute of limitations works in conjunction with a statute of re-
pose which states that deadline for a claim to be filed regardless of whether the statute of limitations has 
run.   Thus, if ten years has elapsed since the construction related claim accrued, it is barred under most cir-
cumstances even if the party did not know that it accrued yet. 

Fraudulent Concealment 

If a party fraudulently conceals a construction related claim, the statute of limitations is five years after the 
party knew or should have reasonably known about the claim and that it was wrongfully caused.  There is no 
statute of repose for fraudulent concealment.  The Court found that the developer, as a fiduciary has a duty 
to tell the purchasers and the members about defects or to adequately fund the reserve to pay for the  fu-
ture maintenance necessary for the defects.  Whether the developer was guilty of these issues was a ques-
tion of fact to be determined by a trial court. 

Misrepresentations and Fiduciary Duty Claims 

The association sued the developer and its entities for violation of the City of Chicago Municipal Code, which 
makes it illegal to make misrepresentations in the selling of a condominium, and breach of fiduciary duty for 
shoddy construction and failure to fund the reserves.  The Court is allowing these claims to move forward.  In 
our opinion, they provide additional support to associations desiring to go after a bad developer.  But be-
ware, that unit owners could try to use the association’s arguments against the board as well. 

From the Last Issue 
 

In our last issue, we wrote about the Ombudsperson’s Act and associations’ requirements to comply with it.  
In that issue we referenced the need for associations to adopt policies for dispute resolution similar to bed 
bugs policies in Chicago.  The date to have that policy in effect is December 28, 2016. 
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This newsletter is for general information only and is not intended to provide and should not be relied upon 

for legal advice in any particular circumstance or fact situation.  The reader is advised to consult with an 

attorney to address any particular circumstance  or fact situation.  The opinions expressed in this newsletter 

are those of the author and not necessarily those of Chatt & Prince P.C. or its clients.  This bulletin or some 

of its content may be considered advertising under the applicable rules of the Supreme Court of Illinois.    

Prior results described herein do not guarantee a similar outcome.  The information contained in this    

newsletter may or may not reflect the most current legal developments.  Articles are not updated subse-

quent to their inclusion in the newsletter when published. 
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You Don’t Say—Interesting Tidbits for Associations 
Every association collects assessments from members to use for the administration, maintenance and 

betterment of the association.  The Condominium Property Act (CPA) and the Common Interest Communi-

ty Association Act (CICAA) place some limits on assessment increases, allowing associations to pass increas-

es up to 15% of the previous year’s total assessments.  Any higher of an increase is subject to being vetoed 

by the membership if they can get the support together to do so.  Did you know that  the 15% rule only 

applies to condominiums and non-condos subject to CICAA?  There is no cap on assessment increases for 

master associations and other non-condo/non-master associations that are not bound by CICAA.  Section 

18.5 of the CPA does not include the cap or the veto power.  Thus, if your association is a master associa-

tion (it sits over one or more condominiums and does functions that a condo association would generally 

do) or a non-condo/non-master association with 10 units or less or budgeted assessments of $100,000 and 

you have not elected to be bound by CICAA, you are only bound by any assessment caps included in your 

association’s governing documents. 

We Have Moved! 


