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CONTINGENCY COLLECTIONS PROGRAM 

 
Chatt & Prince P.C. has developed a new collections program designed to help associations collect on 
“lost” money.  Since the outset of the recession, foreclosures have had a major impact on associations’ 
budgets.  Commonly, an owner would stop paying assessments during the foreclosure process.  The   
association would then file a lawsuit and obtain a judgment against the owner after incurring attorneys’ 
fees and costs.  By the time the association could put itself in a position to rent out the unit, the bank 
would swoop in and take possession.  In other instances, the association took possession of the unit and 
discovered that it was trashed.  The association likely locked the door and waited for the bank to come. 
 
In either of those scenarios, the association likely only received a small fraction of what was owed to it 
after the foreclosure sale.  Likewise, because it was afraid of throwing good money after bad, it did not 
pursue additional collections through wage garnishments and the like because the attorneys’ fees were 
cost-prohibitive.  Thus, the money was lumped with other bad debt to be written off, much to the      
chagrin of paying members of the community. Our Contingency Collections Program (CCP) is designed to 
give associations a better option. 
 
The highlight of CCP is its contingent nature – we are paid only if we collect and then only a portion of 
what we collect for the association.  We will advance costs (filing fees and service fees) for the               
association as they are incurred and they are billed to the association for reimbursement to our firm.  
However, if we collect from the previous owner, the association recovers these costs first, before we 
earn any legal fees.   
 
One of the best scenarios is if the association has an unpaid judgment against an owner.  In this            
situation, we can pursue post-judgment remedies (e.g. a wage garnishment or freeze bank accounts) 
against the owner almost immediately.  If the association already has a judgment, we will pursue the 
case regardless of what the amount of the judgment is. In other cases, the association may not have a 
judgment, but the previous owner may have lost the home when a substantial balance was owed.  In this 
scenario, we will likely have to file a lawsuit to try and collect the amounts owed.  We will pursue these 
cases if any of the following are true: 
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Contingency Collections Continued 

a. The association is a condominium; 
b. The association is a non-condominium but the declaration allows the association to recover attorneys’ 

fees; or 
c. The association is a non-condominium and the amount owed to the association is greater than $1,500.   
 
What’s the reason for the options?  Since there is work that goes into collecting from an owner, the amount 
owed needs to be sufficiently high to cover our time as well.  Otherwise, we would need a minimum fee to 
pursue the case.  Additionally, where the association is able to recover its attorneys’ fees, those amounts are 
added to what is due and provide a larger basis for recovery. 
 
Under CCP, Chatt & Prince receives 30% of what it collects for the association in attorneys’ fees.  If we do not 
collect anything, the association does not earn a fee. The association is able to recover its costs prior to any 
fee being earned by the firm.  If the association does not have a judgment yet and if the association is         
entitled to recover its attorneys’ fees, Chatt & Prince will receive 1) the fees awarded by the court or 2) 30% 
of the judgment obtained (including fees), whichever is greater.  
 
Some questions you might ask with some answers: 
1. Can my association give a judgment to Chatt & Prince for collection even if a different law firm           

obtained the judgment?  Absolutely! The Association can use any law firm to try to collect on a judg-
ment.  We, of course, hope you pick ours. 

2. How do we collect if the previous owner no longer lives in the association?  We will try to locate the 
previous owner.  If they live in the Chicagoland area, we will try to collect from them.  If they have moved 
out of the area or out of state, we may need to engage another attorney to proceed against the owner.  
Unfortunately, this could lead to additional expenses for the Association. 

3. Can you collect on any judgment?  If a judgment is less than seven years old, we can try to collect on it 
immediately.  If it is between seven and twenty years old, we would have to revive the judgment before 
trying to enforce it.   

4. What methods can you use to try and collect?  We have the ability to garnish wages if the person is 
working.  We can also freeze the previous owner’s bank accounts and ask that money in them be turned 
over to pay the association’s judgment.  If the owner bought a new house or owns an additional house, 
we can record the judgment against the house just like a lien.  

5. What can come up that could affect our ability to collect?  If the previous owner declared bankruptcy 
you will be unable to collect from them for the bankruptcy amount.  Additionally, there are certain       
exemptions that people can claim that help shield assets from creditors.  Unfortunately, if the person 
does not have a job or any assets, we will not be able to collect from them at this time, but we can try 
again later. 

6. What is our judgment worth?  Many associations do not realize that a judgment currently earns         
interest at the rate of 9% per year.  This can substantially increase the amount that the association is go-
ing after.   

7. What does an association have to do to sign up for CCP?  We have a special contingency agreement for 
our CCP that must be signed before we can try to collect.  The agreement is a master agreement and    
covers all collections under our contingency collection program for the association.   

  
If you have any additional questions, just contact us and ask.  If you have judgments you want to try and    
collect, let’s get started! 
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Appellate Court Decides That Declaration Does Not 
Ban Daycare 

 
For years, legislation has been introduced in the General Assembly that would have prohibited associations 
from restricting daycares because they are a commercial activity unless the declaration specifically states that 
daycares are prohibited.  Those bills have been opposed by association trade organizations and have never 
passed.  The question remains as to whether home-based daycares are considered residential use or amount 
to commercial activities and businesses that are prohibited under most declarations.  An appellate court has 
decided that, under one association’s governing documents, a daycare is a permitted residential homebased 
business.  The cases involve the Neufairfield Homeowners Association in Will County and is called Neufairfield 
Homeowners Association v. Wagner, 2015 IL App (3d) 140775-U. 
 
Neufairfield is governed by a declaration which contains the following relevant provisions: 
1. a single-family residential use provision,  
2. a provision permitting home-based business provided that the business is conducted within the resi-

dence, it is not prohibited by ordinances and there is no vehicle with business markings parked outside of 
the garage, 

3. a provision banning all other commercial activities except those allowed for home based businesses and 
states “no such activities shall require or allow customers or the public to frequent the Property for 
such home occupation.” 

Associations throughout the Chicagoland area have some or all of these provisions 
 
The owners in the cases in question operate daycares out of their homes with up to 7 kids coming to each 
home.  The Association sent a demand notice, requiring the owners to cease and desist.  The owners did not 
comply and the Association sued them, asking the court to declare that the daycares are in violation of the 
governing documents and seeking an order requiring the owners to cease operating the daycares.  The own-
ers argued that their businesses are permitted under the home-based business provision in the second para-
graph above and was not subject to the prohibition on customers frequenting the property.   
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 New Law For Condos 
Governor Rauner has signed a new law that makes several administrative changes, including: 
 
1. Condo boards may take emergency action, but it must give notice of the emergency event and the ac-

tion taken in response thereto within seven days of the event. 
2. Board members must be given notice of all board meetings 48 hours in advance. 
3. Notice of Board meetings must be posted 48 hours in advance. 
4. Notice must be given to those who have elected to be contacted by electronic means by email 48 hours 

before the meeting. 
5. Notice of Board meetings do not need to be sent to other owners unless the declaration and by-laws 

require it to be sent. 
6. Condominiums have more leeway in amending errors in their governing documents. 
 
The law does not take effect until June 1, 2016.   It is Public Act  099-0472. 



Daycares contd. 
 
The trial court agreed with and entered judgment in favor of the owners.  The As-
sociation appealed to the Third District of the Illinois Court of Appeals.  The par-
ties to the case participated in an oral argument  earlier this month, and the court 
issued its ruling last week.  In its ruling, the court found that the daycares were 
home-based businesses.  Since there was no definition of the term “frequenting” 
in the      Declaration, the court used the dictionary definition requiring habitual or persistent action.  The 
court found that the coming and going of seven cars a day did not amount to the public “frequenting” the     
Association.  Additionally, it said that the “frequenting” provision did not apply because the daycares 
were valid home-based businesses. 
 
The court’s interpretation is interesting, because it seems to make the “frequenting” provision entirely 
unnecessary; since all other commercial activities are banned, why would we worry about the public    
frequenting a business that cannot exist?   The court is supposed to avoid ignoring a provision or making it 
completely ineffective, which I am sure the association will continue to argue.  Also, the court’s finding 
that the coming and going of seven cars to and from the association each day did not amount to frequent 
commercial traffic seems to cut the legs completely out from under the frequenting provision. 
 
Considering the increased prevalence of daycare homes within associations, the Appellate Court’s         
decision could be significant. However, as it currently stands, the decision is a Rule 23, non-precedential 
decision.  The owners may ask that the opinion be published and, therefore, binding precedent.           
However, the opinion is very fact specific, which may result in the denial of that request.  The association 
may also ask the court to reconsider the decision and/or appeal the decision to the Supreme Court of    
Illinois. We will let you know if we hear of any developments. 
 

Appellate Court Rules Association Cannot Collect Six Months of 
Assessments Because It Collected Some; Special Assessments 

Are Part Of Share Of Common Expenses 
 

Another Rule 23 Order, a non-binding, non-precedential decision, from the Illinois Court of Appeals 
proves to be important for associations.  The case is Board of Managers of Cornell Columbian Condomini-
um Association v. Smith, 2015 IL App (1st) 143307-U.  The case involved an association’s demand for col-
lection from a purchaser after a foreclosure of a unit, seeking special assessments adopted before but 
coming due after the sale, the six month of assessments coming due prior to the institution of the action 
and attorneys’ fees and costs from the forcible entry case they filed.  The trial court ruled against the as-
sociation on its efforts to collect on all of these. 
 
The Appellate Court sitting in Cook County, found that the Association was not entitled to collect the six 
months of common expenses coming due immediately  before the institution of an action.  Section 9(g)(4) 
of the Condominium Property Act states that the purchaser other than the bank (the mortgagee) at the 
foreclosure sale or the purchaser from the bank (the mortgagee) after the foreclosure sale  
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Assessments contd. 
 
has the obligation to pay six months of common expenses coming due immediately preceding the institution 
of an action to collect assessments, and which remain unpaid by the owner.  It goes on to state, “[i]f the out-
standing assessments are paid at any time during any action to enforce the collection of assessments, the 
purchaser shall have no obligation to pay any assessments, which accrued before he or she acquired title.”  
The court stated that because the amounts coming due in the six month period was paid, the purchaser was 
not responsible for any of the amounts that were due in the six month period.  The court read the word 
“any” into 9(g)(4).   
 
One of the judges disagreed with this portion of the opinion – this is generally called a dissent – because she 
believes the court’s interpretation does not make sense.  In effect, it would prohibit associations from trying 
to collect from owners or they risk losing significant amounts of money under 9(g)(4).  Since 9(g)(4) is meant 
to help associations recover money that was unpaid, it makes little sense to allow them to recover less when 
they collect a little. 
 
The court also found that the association was able to collect special assessments from the purchaser that 
came due after the foreclosure sale.  9(g)(3) of the Condo Act requires the purchaser from the sale to pay 
common expenses from the first day of the first month after the sale.  The purchaser tried to argue that spe-
cial assessments, which were to pay back a back loan, were not her responsibility.  The court rejected her 
argument, finding that the special assessments were part of the common expenses she is responsible for. 
 

Associations can be responsible for injuries on       
common areas/elements. 

 

A recent case is a good reminder to associations that hazards on association owned (or cared for) property 
can result in liability.   The case is Schepley v. The Condominiums of Logan Square, 2015 IL App (2d) 141214-
U.  It is a Rule 23 Order, which means it is non-precedential.  In the case a, UPS package handler stepped in a 
hole that was on the property causing her to sustain injuries.  The owner of the condo near the hole noticed 
it previously.  Additionally, the association’s landscaper had noticed at least six holes on the property.  The 
Appellate Court found that there was a question as to whether the association knew or should have known 
about the hole prior to the injury.  Accordingly, the association and its insurer might be on the hook for the 
damages sustained by the owner. 
 
Condominium associations are generally responsible for the maintenance and repair of everything on the 
exterior of the buildings, including grass, landscaping, driveways and walkways.  Townhome and single-family 
associations will vary on what the association is responsible for.  If the association has the maintenance re-
sponsibility for the exterior portions of the property, it can be responsible for any injuries occurring due to 
hazards on those areas under many circumstances.   
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Liability contd. 
 
If the association knows of a dangerous condition, it can be liable for injuries.  Associations can also be liable 
for conditions it did not know about, if it should have known about the condition if it exercised reasonable 
care.  This is often called constructive notice.  Even in situations where non-occupants are trespassing on the 
association’s land (for example they walk on the common area grass when signs prohibit leaving the           
municipal owned walkway), the association can be responsible for the trespasser’s injury if it acts with utter 
or reckless disregard for the safety of people, often called willful and wanton conduct.  The association has to 
exercise reasonable care to protect children (even if they are trespassing), if the association knows they     
frequent an area. If a danger is open and obvious (practically nothing is open and obvious to kids), the        
association may not be liable for injuries on the common elements or the common areas.  There could be a 
number of other defenses to injury claims from the common elements, which the association’s attorney can 
assert in court.   
 
Often the association receives word of an injury long after it has occurred.  The association should still have 
insurance coverage for the claim if it timely notifies its insurance carrier of it.  When you find out, we strongly 
recommend that you notify them either on your own or through the association’s attorney. 
 
Practically speaking, if the association knows about a condition on the property that could be dangerous 
(holes in the ground, balconies that are failing, façade falling off), it needs to take action to fix those issues.  It 
should also conduct routine inspections to check for deficiencies because the lack of knowledge about a    
condition will not save the association if it should have known about it. 
 

Association Prohibited From Suing Architect 
 

For the last several years, Illinois courts have expanded an association’s ability to sue individuals and entities 
from faulty construction work under the implied warranty of habitability.  The implied warranty of              
habitability is a court made law that is meant to protect the purchaser of a home from hidden and               
unnoticeable defects caused by the builders and sellers of a home. The implied warranty has been extended 
to the general contractors of a home and even the subcontractors if the general contractor is insolvent or 
defunct.   

 

In Board of Managers of Park Point at Wheeling Condominium Association, v. Park Point at Wheeling, LLC, 
2015 IL App (1st) 123452, the association sued a number of people and entities related to the faulty            
construction of the building.  The association named the architect as one of the defendants.  The court found 
that the implied warranty of habitability did not extend to architects because they did not build or sell the 
units or the building. They only designed them.  This prevents the associations from suing the architect under 
the implied warranty of habitability.   

 

Based on the case, the association can only sue the architect if the architect has warranted its work in its  
contract.  Associations hiring architects should review the proposed contract to see if the architect is      
providing those warranties.  
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This newsletter is for general information only and is not intended to provide and should not be relied upon 

for legal advice in any particular circumstance or fact situation.  The reader is advised to consult with an 

attorney to address any particular circumstance  or fact situation.  The opinions expressed in this newsletter 

are those of the author and not necessarily those of Chatt & Prince P.C. or its clients.  This bulletin or some 

of its content may be considered advertising under the applicable rules of the Supreme Court of Illinois.    

Prior results described herein do not guarantee a similar outcome.  The information contained in this    

newsletter may or may not reflect the most current legal developments.  Articles are not updated subse-

quent to their inclusion in the newsletter when published. 
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(630) 326-4930 ext 202 
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16W347 83rd Street, Suite C 

Burr Ridge, Illinois 60527 

(630) 326-4930 

(630) 214-0227—fax 

info@chattprince.com 

You Don’t Say—Interesting Tidbits for Associations 
The effective date of the Ombudsperson’s Act is getting closer.  That act is intended to provide a mecha-

nism to resolve disputes between associations and owners.  As of July 1, 2016, it will be effective and sev-

eral timelines start ticking (some others will not begin until the Department adopts rules implementing the 

Act).  One of the requirements an association must be cognizant of is that the association has to adopt a 

written policy for resolving complaints by December 28, 2015.  That policy has to provide a sample form 

for complaints, how the complaint can be transmitted to the association, the timeline for a final determi-

nation and that the final determination will be made in writing, within a reasonable time after the owner’s 

complaint is delivered to the association and that is clearly and conspicuously states that it is “final”.   

While there is more than a year to go, it does not hurt to start thinking about what type of policy the Board 

wants to adopt.  Associations that are not a condominium or a master association and that either do not 

have more than ten (10) units or more than one hundred thousand dollars ($100,000) in budgeted assess-

ments  are exempt. 

We Have Moved! 


