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A New Foreclosure Bill Has Reared Its Head And It Isn’t Pretty 
 

In previous updates, we provided information on a number of bills that could impact association.  A 
new bill has come into play on the issue of foreclosures.  The bill was originally a health care lien act 
bill.  However, it was modified in a Senate Committee to drastically change how condominium        
associations lock in rights to assessments after a foreclosure and what they can collect.  The bill is   
Senate Bill 157 (SB 157) and can be found here: SB 157.  Simply put, unless associations are diligent 
and spend lots of money, they will not get anything.  
 
How does a condo association lock in assessments after a foreclosure? 
 
Under current law, an association must “institute” an action to collect assessments in order to lock in 
its rights, which is generally believed to require the filing of a lawsuit to collect.  SB 157 removes the 
requirement that an action by filed but replaces it with something far worse.  If SB 157 becomes law, 
an association that is named in the foreclosure lawsuit would have to give notice of the amount it is 
entitled to collect to the bank at least 14 days in advance of the foreclosure sale.  In addition, it has to 
record the same notice with the County Recorder of Deeds. 
 
The key date under SB 157 is the sheriff sale date.  Unfortunately, the bank does not have the           
obligation to notify the association of the date of the sheriff sale unless 1) the association files an     
appearance in the case and 2) files an answer in the case.  If the association does not and if the bank 
does not otherwise send notice to the association, the only way it will know a sheriff sale date if it sees 
the notice of sheriff sale in a newspaper.  Thus, associations would have to spend more on attorneys’ 
fees in the foreclosure case, which it likely will not recover. 
 
What is a condo association entitled to? 
 
Under current law, the association can recover up to six months of 
assessments, plus its costs and attorneys’ fees.  Under SB 157, the 
association can only recover up to six months of common expenses 
coming due immediately before the foreclosure sale.  While there is 
an argument that the association could recover its attorneys’ fees 
and costs (some places only address assessments and others provide 
for attorneys’ fees), it would only be limited to the 6 month period.  
What’s insulting is that if the sheriff sale is continued, the            
association can only still recover up to the 6 month amount.  This 
will incentivize banks to try and play games about when they 
should hold their foreclosure sales. 
 
We expect that association will want to fight this bill as much as 
possible. 
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Violations: What Protections Do You Have To Give? 
 
A recent case from another jurisdiction shows what judges often think about what procedural protections 
an association should give an owner for violations.  Nearly every association has the authority to levy fines 
against an owner "after notice and an opportunity to be heard".  A Connecticut appellate court ruled that 
similar language requires that associations must provide due process protections to the accused owner.  
The court's idea of due process is significantly different than what many associations provide. 
 
In Congress Street Condominium Association v. Anderson, a Connecticut association levied a fine against an own-
er without giving him a hearing and then tried to foreclose on the home for the fines.  Both the             
association’s declaration and the Connecticut version of the Condo Act requires a fine after a notice and 
an opportunity for a hearing.  The court likened the fining process to administrative process which have 
relaxed rules concerning evidence.  However, the court found that associations must provide minimum 
levels of procedural protections, including giving the owner: 
 

1. notice of the violation, 
2. an opportunity for a hearing, 
3. the right to produce relevant evidence, 
4. an opportunity to know the facts at issue, 
5. the right to cross-examine witnesses, and 
6. the right to offer rebuttal evidence. 

 
Many associations provide some of these protections.  However, they do not generally provide all of them.  
We recommend that associations incorporate all of these protections into their enforcement process. 
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You Don’t Say—Interesting Tidbits for Associations 

Boards have to carry a minimum level of fidelity coverage. Most associations have fidelity or crime       

coverage in their insurance policies.  Unfortunately, they do not generally update the limits from year to 

year.  However, higher limits may be required under the law.  Section 12(a)(3), 18(g) and 18.7 of the    

Condo Act, Section 1-55 of the Common Interest Community Association Act and Section 55 of the 

Community Association Manager Licensing and Disciplinary Act all have provisions that regulate how 

much fidelity coverage an association must carry.  What it boils down to is that any condo with 6 units or 

more, any CICAA association with 30 units or more and any association with a manager must carry fidelity 

insurance covering the board and its managers, if any, for the full value of the funds in the custody and 

control of the association and the manager.  If the association has more funds than is commercially     

available (a good problem to have), then there are some exceptions to the general rule. Fidelity insurance is 

relatively inexpensive.  Since having the right amount of insurance is required by the law, we recommend 

that associations check their fidelity insurance limits  

This newsletter is for general information only and is not intended to provide and should not be relied 
upon for legal advice in any particular circumstance or fact situation.  The reader is advised to consult 
with an attorney to address any particular circumstance or fact situation.  The opinions express in this 
newsletter are those of the author and not necessarily those of Chatt & Prince P.C. or its clients.  This 
bulletin or some of its content may be considered advertising under the applicable rules of the Supreme 
Court of Illinois.  Prior results described herein do not guarantee a similar outcome.  The information 
contained in this newsletter may or may not reflect the most current legal developments.  Articles are not 
updated subsequent to their inclusion in the newsletter when published. 
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